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CRIMINAL INVESTIGATION (COVERT POWERS) BILL 2011 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Jon Ford) in the chair; Hon 
Michael Mischin (Attorney General) in charge of the bill. 

Postponed clause 4: Crown bound — 
Committee was interrupted after the clause had been partly considered. 
Hon ADELE FARINA: Is it intended that any aspect of this bill will be limited in binding the Crown? That is, 
this provision is not intended to exclude any provision. 
Hon MICHAEL MISCHIN: Absolutely not. In fact, by its very terms it is saying that it binds the state and the 
Crown, to the extent that the legislative power of the Parliament is able to bind the Crown. Subclause (2) 
states — 

Nothing in this Act makes the State, or the Crown in any of its other capacities, liable to be prosecuted 
for an offence. 

That is a limitation only. It is customary and recognises the realities that the Crown cannot be charged with an 
offence. 
Postponed clause put and passed. 
The DEPUTY CHAIR (Hon Jon Ford): I remind members that if they move around in the chamber, it makes it 
difficult for me to finish a clause. If the members who are standing would like to go to their seat or leave the 
chamber, that is fine. 

Postponed clause 5: Terms used — 
The clause was postponed on 11 September after it had been partly considered. 

Hon MICHAEL MISCHIN: I will move the amendment standing in my name on the supplementary notice 
paper. 

The DEPUTY CHAIR: I should draw to the Attorney General’s attention that there has been an error in that 
two postponed clauses stand in his name on the supplementary notice paper, one on which we did not get a 
response from parliamentary counsel. I think the second one is the current one. 

Hon MICHAEL MISCHIN: That is right and thank you, Mr Deputy Chair. I was going to say that I would 
move the amendment standing in my name at serial 161/5. I do not propose to move the amendment at serial 
159/5, so that amendment will simply fall away. I move — 

Page 6, lines 26 and 27 — To delete the lines and insert —  

(b) an offence not covered by paragraph (a) that is prescribed for the purposes of this 
definition, being an offence under any of the following Acts — 

(i) the Classification (Publications, Films and Computer Games) Enforcement 
Act 1996; 

(ii) The Criminal Code; 

(iii) the Firearms Act 1973; 

(iv) the Fish Resources Management Act 1994; 

(v) the Misuse of Drugs Act 1981; 
(vi) the Prostitution Act 2000; 
(vii) the Weapons Act 1999; 

The amendment addresses the concerns that were raised when this bill was considered by the Committee of the 
Whole several months ago about the breadth of offences potentially covered by the term “relevant offence” in 
clause 5 of the bill. It is proposed to itemise the several statutes that may fall within the scope of a controlled 
operation, and to say that not simply any offence under those acts but particular offences will need to be 
prescribed by way of regulations. Those regulations can, of course, be disallowed or at least considered by 
Parliament. 
In anticipation of a question on which sorts of offences under those specific acts are contemplated to be covered 
by regulations, I can say that as presently advised the offences under consideration for prescription by regulation 
as far as they relate to the Classification (Publications, Films and Computer Games) Enforcement Act 1996 are 
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offences under: section 59, relating to indecent or obscene articles; section 61, the sale or supply of submittable 
or refused classification publications; section 62, the possession or copying of refused classification publications; 
section 65, the sale of restricted publications to minors; and section 88, the sale or supply of certain computer 
games to minors.  
Under the Criminal Code: section 69, “Forcibly entering land”; section 191, “Procuring person to be prostitute 
etc.”; section 206, “Supplying intoxicants to people likely to abuse them”; section 338E(2), “Stalking”; section 
428, “Possessing stolen or unlawfully obtained property”; section 436, “Unlawful fishing”; section 440A(3)(c), 
“Unlawful use of computers”; section 557E, “Possessing things to assist unlawful entry to places”; and section 
557J, “Declared drug traffickers, consorting by”. 
Under the Firearms Act 1973, none is presently contemplated. 
Under the Misuse of Drugs Act 1981: section 5(1)(e), “Offences concerned with prohibited drugs and prohibited 
plants in relation to premises and utensils”. 
Under the Prostitution Act 2000: section 5, “Seeking prostitute in or in view or within hearing of public place”; 
section 6, “Seeking client in or in view or within hearing of public place”; section 9, “Promoting employment in 
prostitution industry”; section 15, “Acting as a prostitute for a child”; section 20, “Prostitution at place where 
child present”; and section 21, “Allowing child to be at place involving prostitution”. 
Under the Weapons Act 1999, none is presently contemplated. 
Under the Fish Resources Management Act 1994: section 51, “Possession limits for fish, regulations and 
offences as to”; section 74, “Contravening management plan”; section 77, “Contravening condition of managed 
fishery licence or managed fishery permit, offence”; section 96, “Contravening licence, offence”; section 
155(2)(b), “Trafficking in commercial quantity of priority fish, offence”; section 173, “Purchase or sale of fish 
taken unlawfully, offence”; and section 199, “False or misleading information to fisheries officer, offence”. 
Under the Fish Resources Management Regulations 1995: regulation 64, “Commercial fishers etc., duties of as 
to records and returns”. 

Hon GIZ WATSON: Just to put this in context, this amendment came about because the committee had 
concerns, expressed in its second finding, which reads — 

The Committee finds that the powers conferred on the three prescribed law enforcement agencies 
and their respective chief officers are extraordinary. These powers should be confined to the most 
serious of crimes, not just for any offence.  

It is worth noting that the Law Council of Australia, in responding during the submission phase of the equivalent 
commonwealth legislation, suggested that controlled operations should be subject to strict limitations and their 
use confined to investigations of the most serious crimes—in the view of the Law Council, offences that carry a 
maximum penalty of at least 10 years’ imprisonment or offences that relate to a pattern of criminal activity. I 
appreciate that the government is removing the broad provision that currently stands, that “relevant offence” 
means “an offence against the law of this jurisdiction that is prescribed for the purposes of this definition”. That 
was problematic. I understand that this amendment specifies certain acts that will fall under the relevant offence 
definition, and that is a step forward. The Attorney General just read out the sections within those acts that the 
government suggests will fall under further definitions. Under these acts, these are the sections that the 
government is contemplating will be relevant offences. I am not quite sure what weight that has, given that it is 
just a statement made in the house. I am somewhat surprised that this was not presented by way of a schedule to 
the bill, as it is done in other acts whereby we say, “Here is the act, and here are the sections.” If the intention of 
the government is to limit the definition of “relevant offence” to those sections, I would respectfully suggest that 
this is not the best way to do it, because it does not carry any weight unless it is called into question in a court. If 
the minister wants it to be considered in the first instance, it should be in the bill itself, and I understand the best 
way to do that would be to put it in a schedule. I am just suggesting that as a technical point. We do not disagree 
with this amendment, but that is how I would normally expect it to appear by way of an amendment.  
Hon MICHAEL MISCHIN: I appreciate Hon Giz Watson’s indication that she is not opposed to what the 
government is proposing. Clause 12(1) reads — 

An authority to conduct a controlled operation must not be granted unless the chief officer is satisfied 
on reasonable grounds — 
(a) that a relevant offence has been, is being or is likely to be committed … and — 

The raft of other considerations that are contained in subclause (1).  
Back in 2003, the joint working group put out a final report. It recommended that the definition of “relevant 
offence” be changed from that proposed in the discussion paper, so that the jurisdiction should be able to 
prescribe offences that fall below the three-year threshold the group was looking at, and it would cover offences 
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within the following categories: child pornography, gaming, fisheries, firearms, prostitution and corruption. 
There has been no specific gaming offence included in this provision, but it is proposed to pick up the flavour of 
that by identifying those particular statutes that contain those categories of offences—rather than all the offences 
within that statute—to prescribe in regulations the more serious ones, or the most likely ones, that would warrant 
a controlled operation, while still retaining the flexibility to accommodate changes in criminal conduct that 
might pick up on other forms of offence within those statutes or to accommodate changes in the law and the like. 
It is a limitation. We are prescribing specific acts rather than the law at large. Like any other offence that may be 
prescribed by regulations, we are picking on those areas of criminal conduct and hope to be able to pick out, by 
regulation, the more serious ones or the ones most likely to require examination as a precursor to other events. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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